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Per Curiam Alfred Sharpton, Adolfo Carri on, Roberto
Rani rez, and José R vera appeal their convictions and sentences for
violating 18 U.S.C. § 1382 by trespassi ng on Canp Garci a Naval
Installationat Vieques, Puerto R co.! Sharpton was sentencedto
90 days' inprisonnent inlight of aprior conviction. The other
def endants were sentenced to 40 days' inprisonnent. \We previously
expedited consi deration of these appeals. W now affirm

Appel | ants advance a seri es of argunents. They argue
that: the evidence was i nsufficient tosustaintheir convictions;
their sentences were pl ainly unreasonabl e; they were rushedto
trial and the trial court abused its discretion in denying a
conti nuance; the sentenci ng proceedi ng was fl awed; they were deni ed
counsel of their choice; and their retained counsel was
I neffective.

W set the context. An area of Canp Garciain Viequesis
used for live-fireartillery and bonbardnent exerci ses by the U. S.
Navy. This, in turn, has led to protests and political
controversy. Sone of the protesters have staged denonstrati ons
withinthe perinmeters of Canp Garcia wi t hout obtai ni ng permni ssi on

toenter. Theseincidents have ledto governnent prosecutions for

! 18 U.S.C. § 1382 providesinrelevant part: "Woever, within
the jurisdictionof the United States, goes upon any mlitary [or]
naval . . . installation, for any purpose prohibited by | awor | awf ul
regulation. . . [s]hall be finedunder thistitle or inprisoned not

more than six nonths, or both."
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trespassingonamnlitary installation, a Class B m sdenmeanor
charge carrying a maxi mum potenti al sentence of six nonths’
i mprisonnment. |nthe year 2000, approxi mately 400 protesters were
arrested and prosecuted for such trespasses.

Bet ween April 27 and May 2 of 2001, over 180 arrests were
made, including the arrests on May 1 of t he four appel | ants here;
duringthistine period, Canp Garciawas total ly cl osed because t he
| i ve ordi nance i npact area was "hot" and denonstrati ons were goi ng
on at the gate. The district court has attenpted to expedite the
handl i ng of these 180-pl us cases, trying ten or so def endants a day
i n consol i dat ed proceedi ngs. The four defendants i nthese appeal s
wer e arrai gned on May 2, 2001, and tried on May 23, 2001, al ong
with eight others who had been arrested contenporaneously.

We address t he appel | ants' substantive clains first and
their procedural clainms second.

l.

Sufficiency of the Evidence

Appel | ant s argue that there was i nsuffici ent evi dence t hat
t hey had actual notice that they were trespassing on U. S. Navy

property. See United States v. Bonilla, 648 F. 2d 1373, 1377-78

(1st Cr. 1981) (holdingthat, where 18 U.S. C. § 1382 prosecution

proceeds on trespass theory, it nmust be shown t hat def endant had



noticethat entryontomlitary property was i n fact prohibited).?
W have descri bed t he standard of reviewfor i nsufficiency of the

evidence clains as "form dable."” United States v. Loder, 23 F. 3d

586, 589 (1st Gir. 1994). "[We nust affirmunl ess t he evi dence,
viewed inthe |light nost favorable to the government, coul d not
have persuaded any trier of fact of the defendant's guilt beyond

a reasonabl e doubt." United States v. Hernandez, 218 F. 3d 58, 64

(1st Cir. 2000) (quotingUnited States v. Paradi s, 802 F. 2d 553,

559 (1st Gir. 1986)), cert. deni ed, US _ , 121 S Ct. 840

(2001).

The appell ants attenpt a conparison of their case to
Bonilla. The defendants inBonillawere arrested after approachi ng
Canmp Garcia by boat, | andi ng on Bl ue Beach -- a beach on the south
side of theisland | acking any fences or signs warning that entry
onto the area was prohi bited. 648 F. 2d at 1379-80 &n. 14. Wt hout

such neans of notice, theBonill a court held, the def endants coul d

2 The governnent contends that Bonill a has been abrogat ed by
regulations at 32 C F. R 88 770. 35-. 40, which state that the U. S. naval
installations in Puerto Rico are "cl osed" mlitary bases and t hat
anyone who enters themw t hout the advance consent of a commandi ng
of ficer shall be consideredinviolationof §1382. The publication of
t hese regul ations inthe Federal Regi ster, the governnment cont ends,
provi des constructive notice that entrance to Canp Garcia is
restricted. Appellants argue that the regul ati ons cannot perm ssibly
be construedto elimnate the actual notice requirenent articulatedin
Bonilla. Because we find that, in any event, there was sufficient
evi dence that the appellants had actual notice that they were
trespassi ng, we need not decide the question.
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not be presuned to have known that they were trespassing on
mlitary property. [d. at 1383. The appellants here clai mon

appeal that theycould have entered the baseinthe sane fashion

as the Boni |l | a defendant s; t he evi dence was i nsuf ficient, they say,
to prove that they did not, and soit was i nsufficient to prove
that they had actual notice they were trespassing.

The conparison is sinply not apt. The circunstances
surroundi ng t he appel l ants' arrests differ dramatically fromthose
inBonilla. Inthis case, one of the governnent's wi tnesses at
trial, Oficer Quebert, testifiedthat she came upon t he appel | ant s
on the north side of theisland, standi ng near the fence runni ng
al ong t he west ern border of the base.® The area was about hal f a
mlefromthe main gate and m | es fromthe beach. Questioned on
cross-exam nati on whet her she asked the appellants if they had a
permt to be there, Quebert responded that it was obvi ous t hat t hey
had none and had entered illicitly: right behindthemwas the fence

with a large hole cut through it.4 That fact by itself is

s As to appell ants' clai mon appeal that they nonet hel ess
"coul d have" | anded on the south side, asinBonilla, and wal ked to t he
north side where they were arrested, O ficer Guebert specifically
testifiedthat such a scenari o was highly unlikely. The appellants
woul d have had to wal k for several mles tothe point of arrest and, in
her opinion, surely would have been spotted by guards en route.

4 That fence, an earlier witness had testified, is a steel
fence topped with razor wire and has signs affixedtoit stating "No
Trespassi ng" in English and Spani sh. Appel |l ants stress the fact that
t he governnent presented no wi tness who directly observed the
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sufficient toenable arational factfinder to concl ude beyond a
reasonabl e doubt that t he appel | ants knowi ngly trespassed onto Canp
Garcia.®
Sent ences

The appel | ants next chal |l enge the | engt h of their prison
terms. The sentences i nposed werewithinthe statutory limts.
See 18 U.S.C. § 1382. Section 1382 is a Class B m sdeneanor

because a violation carries a maxi mnum term of si x nont hs'

appel I ant s com ng t hrough t he hol e i n t he border fence. Cbviously, that
fact can be proven through circunstanti al evidence. Further, base
records showed t hat none of t he appel | ants had been gi ven perm ssionto
enter Canp Garci a.

5 This holding finds confirmation in the appellants' own
al | ocutions at sentencing. Three of the four specifically notedthat
they traveled to Vieques fully aware t hat the protests they pl anned
were likely to involve illegal conduct carrying the risk of
i mpri sonment .

Adol fo Carrion stated, "I thought that it was absol utely i nport ant
and patriotic. . . todosonethingthat, infact, we understand was a
violationof arule. . . . [Wewent intoaterritory understandi ng
t hat we wer e engagi ng i n an act of civil disobedience. . . . | amnot
trying to get around any neting out of justice. | certainly would be
willing to serve whatever sentence you di spense.”

Roberto Ranmirez stated, "I cane to Vi eques knowi ng t hat t here was
agreat likelihoodthat | amconmtting an act of di sobedi ence, being
an attorney, that | woul d have, soneday, to cone before ajudge such as
yourself. . . . Your Honor, | amprepared and ready to accept the
responsibility for the acts that | have undertaken.”

Al fred Shar pt on sai d he under stood t hat he ri sked i npri sonnment and
t he possi bl e di sruption of his inportant personal plans: "I risked all
of that because | thought it was i nportant to nmake a noral stand.
. [W hat ever the Court’s decision, | will stand by that deci si on and
wll have to deal with that decision.”
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i mprisonment. Seeid. 83559(a)(7). The sentencing guidelines do
not apply to Class B m sdeneanors. See U S.S.G 8§ 1B1.9. W
reviewthe appell ants' sentences, therefore, only to deterni ne

whet her they are "plainly unreasonable.” 18 U. S.C. § 3742(e) (4).

That extrenely high bar i s not net here. The district
court had validreasons for i mposing the sentences it did. Onthis
poi nt, we take judicial notice of thedistrict court’'s remarks
duri ng sent enci ng proceedi ngs i n anot her consol i dat ed Canp Garci a
trespassing case, held the previous day. There, the court
expl ai ned that the primary factors notivating its sentencing
decisions in these cases were those listed in 18 U S.C
§ 3553(a)(2)(A) and (B) -- nanely, the need "to pronote respect for
the l aw' and t he need "t o af ford adequat e deterrence to cri m nal

conduct." The court, referring to sentences giveninthe year
2000, noted that treating Canp Garcia trespassers with a"sl ap on
the wist" had not adequately served these objectives. It can
saf el y be t hought that these sanme consi derations general |y gui ded
thedistrict court's sentenci ng decisions inthe present case.
| ndeed, the court i nposed the sane sentences i n bot h proceedi ngs:

40-day jail ternms for first-tine offenders and 90-day jail terns

for second-tine offenders.



i nposi ng the same sentence on peacef ul
trespassers alike is academ c. Here, the court did not vary the

We rej ect the appell ants' contentionthat the district
court's enploynent of these categories was in and of itself

“plainly unreasonabl e,” refl ecting a "one-size-fits-all" approach
to sentencing that i gnored material differences between def endants.
The record makes cl ear that the court drewi ndi vi dual distinctions
anmong t he vari ous defendants. Not only did the court distinguish
bet ween first- and second-ti ne of fenders, but the court al so t ook
I nt o account nore individualizedfactorsthat it consideredto be
mtigating; specifically, the court gave |lighter sentences to those
defendants with serious nmedical conditions.

Per haps, as t he appel |l ants contend, the district court
coul d have drawn nor e subtl e di stincti ons anong t he def endant s and
adjusted the precise length of their individual sentences
accordingly. But thereis nothing "plainly unreasonabl e" about the
district court'schoicetolimt its drawi ng of distinctions at the
point that it did-- especially giventhat therewas nothinginthe
record to distinguish the offense conduct of the individual

defendants; all appeared to have trespassedinthe sanme fashionin

the sanme incident.?®

6 Thus, the appell ants' objectionto a categorical policy of

def endant s’ sentences accordingto differences intheir offense conduct
si nply because t here do not appear to have been any such dif f erences.

The court innoway inpliedthat it was adopting a policy that would

ignore such differences in cases where they actually existed.
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In short, these matters firmy rest within the broad
di scretion of the district court. W find nothing "plainly
unreasonabl e” in the manner in which the court exercised t hat

di scretion. The appellants' sentences stand.

Rel at edl y, appel | ants specul ate that the di strict court m ght have
sentenced themas it did because it believed that they were the
particul ar def endants who cut through the fence. Thereis not oneiota
of record support for this contention; tothe contrary, the contention
is beliedbytheuniformty of the sentences i nposed as bet ween t he
appel l ants and the ot her defendants.
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Deni al of Conti nuance

Appel | ants argue that they | acked sufficient time to
prepare for trial andthat the district court abusedits discretion
in denying their notion for a continuance.

The record shows that the court i ssued a noti ce on May 10,
2001, alerting the parties to the trial date, May 23, 2001.
Counsel did not nove for a continuance until the conmencenent of
trial. Indenyingacontinuance, thetrial court referencedthe
fact that the May 10 notice of thetrial date provi ded adequat e
time for preparation and on that basis ordered the trial to
proceed.

That deci sion w thstands scrutiny. Thetrial transcript
reveal s t hat Jorge Manuel Carnona Rodri guez was appel | ants’ counsel
of record from the date of arraignnent. In requesting a
continuance at trial, Carnona's only stated reason for not being
prepared was that his clients had just arrived that norning. Once
counsel had notice of the trial date, it was his obligationto
prepare his clients for trial. That he did not do so until the
nor ni ng of the proceedi ng (assuning the allegationis true) does

not oblige the district court togrant anotion for aconti nuance.’

! It is alsonoteworthy that none of the ot her defendants tried
al ong wi th t he appel | ants noved for a conti nuance on t he ground t hat
their counsel had not had adequate tinme to neet with themin
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Counsel did not arguetothetrial court that the notice of the
trial date was deficient inany way; nor didhe provide any ot her
reason for a continuance.

To be sure, exactly when counsel received the notice of
thetrial dateis unclear fromthe record. The docket i ndicates
that the order settingthetrial date was signed on May 10. It is
possiblethat it was nmail ed | ater, and t he def endants now assert
t hat their counsel didnot receiveit until May 18. Even assum ng,
however, that counsel was not notified of thetrial date until May
18 and di d not recei ve di scovery until My 22, the appel | ants nust

still showthey were prejudiced by a May 18 notice. See United

States v. Brand, 80 F.3d 560, 564 (1st Cir. 1996).

Fromthi s record, the appel | ants have shown no cogni zabl e
prejudi ce. Appellants were arrested on May 1 and arr ai gned on May
2. They had three weeks to prepare for trial. The case was sinple
and strai ghtforward; the evidence and wi tnesses were readily
avail abl e to appell ants' counsel. Appellants fail to explain

specifically how under these circunstances, counsel was

preparation for trial.

Further, under the Speedy Trial Act, a defendant charged with
a Cl ass B m sdenmeanor nmay be brought totrial inless than 30 days from
arrest. See 18 U.S.C. 8§ 3161(c)(2) (requiring m ni mrum30-day wai ti ng
period beforetrial); id. 8§ 3172(2) (exenpting C ass B m sdeneanors
fromscope of Act). These defendants were represented by counsel from
May 2 on and, under the law, the setting of a pronpt trial shoul d not
have cone as a surprise.
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nonet hel ess prevented fromdevel oping their case. They nerely
of fer generalities -- a need to assess the discovery, marshal
Wi t nesses, develop a theory of the case, and so on.

At nost, appell ants suggest that, had t hey had enough
ti me, they woul d have been able to revi ewand put i nto evidence a
vi deot ape of their arrests taken by a videographer hired to
acconpany themon t he protest. Appellants argue that the tape was
probative both as to guilt on the issue of notice and as to
sent enci ng. Agai n, though, appellants offer no specific
descriptionof thetape' s contents that mght illustrate howit
woul d have been excul patory or mtigating. Moreover, thetape was
made on the day of the arrests -- May 1 -- roughly three weeks
beforetrial. It isthus not apparent why Carnona coul d not have
revi ewed t he t ape ahead of tinme or why he was unable to proffer it
at trial.

Sent enci ng Proceedi ngs

The appel | ants al so conpl ai nthat the court sentenced t hem
wi t hout a presentence report (PSR) and wi t hout gi vi ng t hemany
meani ngf ul opportunity to present mtigating evidence. They
contend that the court deni ed what they characterize as tri al
counsel's notionto join previous defense notions -- nadein a
separat e case t he precedi ng day -- for presentence reports and for

additional time to prepare for sentencing.
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However, the record reveal s that counsel never made such
a notion. At the conclusion of the presentation of evi dence,
counsel saidsinply that he wishedto "jointhe defense’s noti ons
t hat have beenfiled." Context nakes it perfectly clear that the
notions referred to were not sentenci ng noti ons nade i n a separate
case the precedi ng day. They were Rul e 29 noti ons for ajudgnent
of acquittal, which ot her def ense counsel had just made. Hence,
because t he appellants failedto nake atinmely objectiontothe
sent enci ng proceedi ngs, we revi ewthose proceedi ngs for plain
error, and find none.

As to whether the court perm ssibly proceeded to
sentenci ng Wi t hout the preparation of a PSR, Rul e 32(b) (1) states
t hat a PSR nust be prepared unl ess "(A) the court finds that the
informationinthe record enablesit toexerciseits sentencing
aut hority nmeani ngfully under 18 U. S. C. § 3553; and (B) the court
explainsthisfindingontherecord.” Fed. R Gim P. 32(b)(1).
Al t hough the district court didnot explicitly make such a fi ndi ng
i nthis case (understandably, given that appel | ants never nmade a
noti on under Rul e 32(b)(1)), the court did explainin proceedi ngs
t he previous day why it believed that PSRs were generally not
needed i n Canp Garcia trespassi ng cases such as this one. The
court explainedthat the primary factors notivatingits sentencing

decisions in these cases were those |listed in 18 U S.C. §
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3553(a)(2)(A) and (B) -- the need to pronpte respect for thelaw
and t o adequately deter crim nal conduct. Moreover, the court
stressed that the crines at i ssue were m sdeneanors carrying a
maxi mum sent ence of six nonths -- so that roomfor sentencing
adj ust ment s was sharply constricted in conparisonwth fel ony
cases. Thus, the court concl uded that al |l ocution by t he def endants
and representations by counsel would be sufficient in these
trespassi ng cases and that requiring the preparati on of PSRs woul d
i npose an unnecessary burden on the probation departnment.
The court's deci si on was not plainly erroneous. Mreover,

even were we to assunme arguendo that the district court failedto
conply with Rule 32(b) (1), the appel | ants have not shown howt hey

have been harned by t he | ack of a PSR See United States v. Lowe,

654 F. 2d 562, 566 (9th Cir. 1981) (concl udi ng that sentencing
properly proceeded i nthe absence of a PSR, gi ven t hat t here was
no evi dence that the court reliedon erroneous i nformation and
def endant di d not credi bly suggest howa PSR woul d have changed t he
sent ence inposed). Each appell ant was given and took the
opportunity for all ocution at sentencing, in whichthey brought
various potentially mtigating factstothe court's attenti on.
Counsel |ikew se nmade such representations to the court.
Appel | ant s have not shown howt he preparati on of PSRs woul d have

al l owed themto put forward any mtigating facts that were not
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rai sed, or could not reasonably have been raised, during the
sent enci ng proceedi ng.

Appellants simlarly reiterate their claimthat they
| acked adequate time to prepare for the case, and so | acked
adequatetinme to prepare for their allocutions. They clai mto have
been taken conpletely by surprise by the court's sentencing
decision. This claimis unpersuasive.

First, at their May 2 arraignment, appellants were
forewarned t hat the of fense with which they were bei ng charged
carriedwithit the prospect of aprisonterm Appellants thus
cannot cl ai msurprise that terns of i nprisonment were i nposedin

their cases.8

8 For this reason, this caseis along step renoved fromBurns
v. United States, 501 U. S. 129 (1991), on which appellants rely in
arguing that the district court was obliged to notify themof its
intentiontosentencefirst-time of fenders to 40 days and second-ti ne
of fenders to 90 days. I nBurns, the Suprene Court held that a district
court nust notify a defendant i n advance if the court i s contenplating
a sua spont e upward departure fromthe appli cabl e gui del i nes range.
501 U. S. at 138-39. Here, of course, thedistrict court did not depart
upwar d fromt he rel evant sentenci ng range (which, inthis case, was t he
statutory range, since the appellants’' offense was a Class B
m sdemeanor to whi ch t he sentenci ng gui deli nes do not apply). The
district court i nposed sentences well withinthis range; appell ants
merely al |l ege that the sentences were at odds with the court's past
practice fromthe previous year. Burns does not extend to such a
Situation. Cf. United States v. Adi pietro, 983 F. 2d 1468, 1473-74 (8th
Cir. 1993) (holding that, because "[d]epartures are sharply
circunscri bed under the sentenci ng gui deli nes and represent a nore
drastic change in a defendant's sentence than nerely adjusting a
sent ence W t hout goi ng out si de t he presunpti ve sent enci ng range, " Burns
applies only to departures from and not to adjustments within,
gui del i nes range); accord United States v. Canada, 960 F. 2d 263, 267

-16-



Second, as to whet her the appellants had a sufficient
opportunity for allocution, we again find no error, plain or
ot herwi se, inthe proceedi ngs conducted by the district court.
Appel | ant s each gave | engt hy al | ocuti ons i n whi ch t hey descri bed
various facts that they t hought should mtigate their sentences --
e.g., that their of fenses were noti vat ed by reasons of consci ence,
t hat they hel d positions of political responsibility and were
participatingin pendingelection canpaigns, and that they had
i mportant personal plans for the near future. They nade no r equest
to provide further informati on before the court passed sentence.

On appeal , appellants articul ate no ot her potentially
mtigating facts that they woul d have i ncluded intheir all ocutions
had t hey had nore time to prepare. The only significant suggestion
made i s t hat one of the appel |l ants, Rivera, didnot have the fair
opportunity toinformthe court that he suffered froma nedi cal
condition, specifically, hypertension. But that suggestionis
unt enabl e. Muich of the sent enci ng proceedi ngs focused on t he i ssue
of medi cal conditions. The court had, before hearing fromthe
appel l ants, heard extensively fromother defendants astotheir
medi cal conditions; and before passing sentence on any of the
def endant s, the court nmade cl ear that those def endants with nedi cal

conditions woul d recei ve | i ghter sentences. Appellant R vera heard

(1st Cir. 1992) (Burns does not apply to nere upward adjustnents).
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and observed t hese aspects of the proceedi ngs, yet chose to renain
silent as to his own nedi cal condition. He was not deniedthe fair
opportunity to raise the issue.

Assi st ance of Counsel

The appel | ants argue t hat t hey were deniedtheright to
retain counsel of their own choosing. But attorney Carnona, in
fact, was retai ned counsel and had appeared for the appel | ants at
their May 2 arraignment. No notion by Carnona to wi t hdraw as
counsel was made at any tinme from May 2 until after the
comrencenent of thetrial. It was only after appellants' notion
for a continuance was deni ed t hat t hey asked Carnmona t o nove to
wi t hdraw. Carnona di d so, and t he noti on was deni ed. The tri al
court reasonably coul d have t hought that the stated desire to
obtai n substitute counsel -- notably, first raisedintheinmmedi ate
aftermat h of the deni al of a conti nuance and not until after trial
had commenced -- was nerely anot her attenpt to obtai n a del ay of
the trial, a request already deni ed.

More i nportantly, defendants were not deni ed their choice
of counsel. Carnonainformedthe court that appel | ant Shar pton
want ed anot her attorney. None of the ot her three def endants made
such arequest. The court responded that it woul d al | ow Shar pt on
t o have addi tional representation, but the case was goi ng forward

I n any event. Attorney Sanford Rubenstein was present in the
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courtroom acconpanyi ng Sharpton. It is unclear fromthe record
whet her Rubenstein, who says heis acivil | awer, was the | awer
Shar pt on want ed. |f Rubenstein were want ed, Sharpton could easily
have had Rubensteinjoinin his defense. Sharpton's discourse at
sent enci ng suggest s t hat he di d want representati on by Rubenst ei n,
I norder to put i nto evidence his own vi deot ape of the appel | ants’
arrests. Again, thereis no explanation by Sharpton as to why
Carmona coul d not have sought the adm ssion of the videotape.
Finally, the appellants contend that they suffered from
I neffective assi stance of counsel, inthat their trial counsel
chose not to put on a defense or cross-exam ne government
w tnesses. They request anewtrial. Theruleis firm however,
that anineffective assistance claimwi |l not be entertained on
direct appeal "absent a sufficiently devel oped evi dentiary record."”

United States v. Ademaj, 170 F. 3d 58, 64 (1st Gr.), cert. deni ed,

528 U. S. 887 (1999). Appellantsinsist that therelevant facts
are established and the matter shoul d be resol ved now. But, as
evi denced fromt he di scussi on above, a nunber of rel evant facts are
far fromestablished. For exanple, it is unclear when appel | ants'
counsel received notice of trial, or what preparations counsel took

inanticipationof trial.® Thus, if anineffective assistance

° On the facts as they stand, it is quite plausible that
appel lants' trial counsel's failure to put on a defense or cross-
exam ne gover nment w t nesses st emmed not fromi neffectiveness, but from
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claimis to be brought at all inthis case, it must be brought
under 28 U. S.C. § 2255.
L1l

The judgnment of the district court is affirnmed.

a strategic choice by the appellants totake "the highroad," as R vera
calledit duringhis allocution, and accept what ever cane of their acts
of conscience. Certainly, sonme of appellants' own renmarks during
sent enci ng suggest such a strategy. See supra note 5.
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